MBHA Handbook Seri es

U. S. Departnent of Labor
M ne Safety and Health Adm nistration
Metal and Nonnetal M ne Safety and Health

Handbook Nunber PH89-1 V-2
General | nspection Procedures



TABLE OF CONTENTS

. CONDUCT OF INSPECT(]?S'

A Et hi cs. . |
B. | nspectors Appear ance | n Hearl ngs or Oourt Trials . 5
C. Health and Safety Rules . e 8
D. Labor - Managenent Rel ati ons. . 9
E. Di spute Between Labor and Managerrent 9
F. Si gni ng Conpany Rel ease Forns . . 9
G Perform ng Work O her Than | nspectl ons and Investi gatl ons
H. Attenpts to Influence MSHA Enforcenment Efforts. 9
l. Speci al Investigations Into Possible Cvil and
Crinminal Violations of the Act. 10

1. PREPARATI ON FOR | NSPECTI ONS AND | NVESTI GATI ONS
A Gener al : 11
B. Advance Noti ce. : 11
C. Pre- I nspection Cont acts . . 13
D. Qpportunity to Acconpany Inspectors . 13
E. Ri ght of Entry. .o 13
F. Denials of Entry. . . . 13
G Assaul t or Harassnent of I nspect ors . 17
H. Suggest ed Equi prent and Supplies for an I nspectl on. 18
l. Use of Cameras. Ce e 19

[11. CONDUCTI NG | NSPECTI ONS AND | NVESTI GATI ONS

A Gener al 21
B. | nspection of Mnes on Idle Shifts. 24a
C. Second- and Third-Shift Inspections . . 24a
D. I nspection of Each Phase of M ning Q/cl e. 24a
E. Notes . . . . e . 24b
F. Check Lists . : 24c
G Types of | nspectl ons and I nvestl gatl ons . 25

I V. | NSPECTI ON/ | NVESTI GATI ON REPCORTS . 45

V. REGULATI ONS

A Part 40 . 46
B. Part 41 . 46
C. Part 43 . 47
D. Part 44 . 47
E. Part 45 . 47
F. Part 48 . 51
G Part 49 . 52
H. Part 50 . 52

Rel ease 3 (March 1996)

.9



. CONDUCT OF | NSPECTORS

A. Et hi cs

| nspectors represent the Governnent and should act in a

prof essi onal manner. Any conduct which woul d appear to be a
conflict of interest with official duties should be avoi ded.
1. Gatuities, Gfts, Mals

MSHA enpl oyees nmay not solicit or ask for any item
regardl ess of value, froma conpany subject to MSHA

i nspections. Although the acceptance of inexpensive neals in
certain situations such as neetings or conferences nay be

acceptable, it will always be in- appropriate to accept them
in conjunction with an inspection of a particular nine or
neeting held to discuss inspection findings. 1In all cases,

the inspector nust avoid any act that night be construed as
havi ng i nfl uenced an i nspector's decision or given
preferential treatnent to any individual or conpany.

Enpl oyees who find thensel ves the possible beneficiaries of
gifts or neals as indicated above should politely decline,
stating it is against MSHA policy to accept such gratuities.

2. Conflicts of Interest

Enpl oyees of MSHA are prohibited from having any personal or
private interest, direct or indirect, in any mne or the
products of any mne or in technical research or other
activities subject to MSHA inspection. Enployees may not
accept enploynment fromany private party for services in the
exam nation of any mine or private mneral property or issue
any report on the valuation of any mne or other private

m neral property. These restrictions do not apply to the
tenporary enploynent, in a consulting capacity or in the

i nvestigation of special subjects, of any engineer or other
expert whose principal professional practice is outside MSHA
Exceptions to the above policy may be granted only by the
Assi stant Secretary on an individual basis for good cause.

Enpl oyees whose positions are listed in 29 CFR 0.735 are
required to file an annual confidential disclosure of
enpl oynent and financial interests as described in those
regul ati ons.
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3. Menbership in Unions

Menbership in unions such as the United Steel workers of
Anerica (USWA) is not prohibited. However, the hol ding of
uni on offices, active participation in union activities, and
use of union |legal services while enployed by MSHA are

prohi bited. The use of private attorneys who nay al so
represent such unions is not prohibited.

4. Guiding Principles

MSHA enpl oyees are to avoid any action that nmay be construed
as an attenpt to influence or give preferential treatnent to
an enpl oyee or conpany. |In addition, if enployees are
contenpl ating action they should review the regul ations and
obtai n cl earance and approval fromtheir supervisor or agency
head. Avoid situations that nmay give the appearance of using
official positions for private gain. The enpl oyee should
strive to be independent and inpartial to ensure the
confidence of the public and the integrity of the governnent.
Viol ations of the Ethics and Conduct Regul ations carry
crimnal penalties and could | ead to dismssal from
governnent enpl oyrment and i npri sonnent.

Enpl oyees havi ng questions concerning MSHA, DOL, or Federa
governnent policies on ethics, conduct, conflict of interest,
or who may be facing a conflict of interest situation should
contact an MBHA Et hi cs Counsel or.

5. Use of Governnent Vehicl es

The Departnent of Labor Enpl oyee Handbook, OASAM 1983
states in part that an enployee shall not ... use ..
governnment ... property ... for other than officially
approved activities.

GSA requirenents state that government-owned or | eased
vehi cl es be used only for official purposes. Vehicles
assigned to enpl oyees on either a specific trip or on a
nmont hly basis nay be parked at or near the enpl oyee's

resi dence during non-duty hours only if the enployee is
required by a supervisor to travel to a tenporary duty post
in the norning or return hone at night wthout first
reporting to the duty station. |n such event an overnight
Par ki ng Aut horization, DL1-177,
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nmust be signed and approved by the i medi ate supervi sor and
the district manager to give enpl oyees approval to park the
gover nnent - owned or | eased vehicle at or near their residence
during non-duty hours. Approval may be given for a single
occasi on, weekly, nonthly, or yearly at the discretion of the
approvi ng of ficial

a. Transportation of Non-Oficial Passengers
in Governnent - Owmed or Leased Mt or Vehicl es

Aut hori zed operators of governnent-owned or | eased
vehi cl es are prohibited fromtransporting non-

gover nment persons except when such persons are engaged
in official governnent business.

b. Limtati ons on Use of Governnent-Oaned or
Gover nnent - Fur ni shed Vehi cl es

When a gover nnent - owned or governnent -furni shed vehicle
is used by an enpl oyee for official travel, its use
shall be limted to official purposes which include:

(1) transportati on between pl aces where the enpl oyee's
presence is required incident to official
busi ness;

(2) transportati on between places of tenporary | odging
when public transportation is unavailable or its
use is inpractical; and

(3) transportati on between the above pl aces and
sui tabl e eating places, drugstores, barbershops,
pl aces of worship, cleaning establishnents, and
simlar places necessary for the enpl oyee.

C. Governnent Drivers

Operators of governnent-owned or | eased vehicles nust:

(1) neet the physical standards established by the
O fice of Personnel Managenent;

(2) have a valid State, District of Colunbia, or
territorial drivers |i cense; and
(3) qualify on a road test.

District managers and the Chief, Branch of Property
Managenent, in the National Ofice may approve

enpl oyees as incidental operators after assuring

t hensel ves that the individual has net factors (1)
through (3) above. If, in the approving official's

opi nion, the individual has a satisfactory driving
record, the requirenment for the road test may be wai ved
by the approving official. At |east once every 3 years
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B

each enpl oyee approved as an incidental operator nust
be reevaluated on the above criteria and be
reapproved as an incidental operator in order to

conti nue operating governnent-owned or | eased vehicl es.

d. Use of Al cohol and Controll ed Substances in

Gover nnent_Vehi cl es

The inspector's conduct is frequently under observation
by the public and al though the noderate use of al coho
during off duty hours is allowed, the use of alcohol or
control |l ed substances while driving, or driving after
its use, is prohibited.

e. Carrving of Firearns in Governnent Vehicles

Federal Property Managenent Regul ation |0l -20.313

provi des that no person on Governnent-owned property
shall carry firearns, explosives, or other dangerous or
deadl y weapons, either openly or conceal ed except for
of ficial purposes. The carrying of firearns is not an
official require- nent of any MSHA enpl oyee.

This provision also applies to notor vehicles which are
construed as Governnent property. Therefore, firearns
or other weapons or explosives are not to be
transported in Governnent vehicles at any tine.

f. Mot or Vehicle Seat Belts

MBSHA supervi sors shall give drivers of governnent-owned
vehi cl es facts concerning the value of seat belts and
ot her approved restraints and the requirenent to
fasten them before starting the vehicle. A vehicle
operated by an MSHA enpl oyee on official business shal
not be put into notion by the driver unless their own
and all passengers' seat belts are properly fastened.

This provision also applies to notor vehicles which are
construed as Government property.

| nspectors' Appearance in Hearings or Court Trials

1

Preparation for Testifying

If the testinony concerns records, be faniliar with the
material. The wi tness should know what the records contain
and be able to refer to themeasily and readily.

If the testinony concerns sone event that happened nonths, or
even years before, inspectors should try to refresh their
menory. |f possible, return to the place where the event
occurred. Try to visualize the exact scene. Note |ocations
of physical objects and approxi mate di stances, since the

Wi tness may be asked about these details. Talking with
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others may help to recall details; however, the testinony

nmust be direct recall, not what sonebody el se renenbers or
hear say.
2. Att endance at Court or Hearings

Dress neatly, but do not overdress.

Avoi d undi gni fi ed behavior such as |oud | aughter or slovenly
posture. Snoking and gum chewing are not pernmitted in the
courtroom

3. Testifying

When called as a witness, stand erect while taking the oath.
Pay attention and say "I do" so that all can hear. Try not
to be nervous; there is no reason to be.

While on the witness stand the witness is sworn to tell the
truth. Tell it!

Talk to the nenbers of the jury, if there is one. Look at
them and speak to themopenly and frankly. Speak clearly and
| oudly enough so those farthest away can hear easily.

The witness should speak in his or her own words. There is
no need to nenorize testinony. Doing so is likely to nake
the testinony sound "pat" and unconvincing. Be natural
Listen carefully to each question. Understand before
answering. Have the question repeated, if necessary. Never
answer a question that is not fully understood.

Answer only the question asked. Do not volunteer information
that is not requested otherw se, the answer nmay becone

| egal Iy objectionabl e under the technical rules of evidence
and the witness nay appear biased. Wenever possible answer

directly and sinmply with a "yes" or "no." Sone questions,
however, cannot be answered with a "yes" or "no." Usually
the ALJ or Judge will allow an expl anati on.

The judge or the jury want only the facts that have been
observed and are not interested in conclusions or opinions.
Usually, a witness will be unable to testify about what
soneone el se said and only expert witnesses are allowed to
gi ve concl usi ons and opi ni ons.

Whenever possible, give definite answers. Wen presenting

facts, refrain fromsaying "I think," "I believe," or "In ny
opinion." There is absolutely nothing wong in saying "
don't know." Be positive about the inportant things. If you
can't recall details, say so

Don't exaggerate. Be wary of broad generalizations. |[|f the
answer is wong or unclear, correct it imediately. It's
better to correct a mistake than to have an opposi ng attorney
di scover an error in the testinony. |If you realize that you

Rel ease 3 (March 1996) 6



have answered incorrectly, say, "May | correct sonething
said earlier?" or "l realize nowthat sonething | said
earlier should be corrected.”

Stop instantly when the ALJ interrupts or when the other
attorney objects to what is said. Do not try to sneak in an
answer .

Al ways be polite even if the attorney is not. Do not be
argunentative or sarcastic. Testifying for a long period of
time is surprisingly tiring and can cause crossness,
nervousness, anger, careless answers, and a willingness to
say anything in order to |l eave the witness stand. |[|f these
synptons are felt, try to overcone them or ask the ALJ for a
5-minute break or ask for a glass of water.

4. Procedures for Handling Requests Involving Third Party
Litigation

MSHA continues to follow guidelines for enployee testinony
described in Section 2.20 of 29 CFR pronul gated by the
Departnent of Labor. Specifically, this policy relates to
the followi ng categories or requests:

a. Subpoenas served on MSHA enpl oyees requiring themto
testify or produce docunents or other material in an
adm ni strative or judicial proceeding (including |abor
arbitrations and actions brought by individuals under
Section 105(c)(3) of the Act) to which MSHA is not a

party.

b. Subpoenas served on MSHA enpl oyees requiring them to
appear at a deposition or answer witten questions
i nvolving an administrative or judicial proceeding
(including labor arbitrations and acti ons brought by
i ndi vi dual s under Section 105(c)(3) of the Act) to
which MSHA is not a party.

C. Witten or oral requests to interview MSHA
enpl oyees or to produce official MSHA docunents or
other material which may be utilized in a future
admi ni strative or judicial proceedings (including |abor
arbitrations and actions brought by individuals under
Section 105(c)(3) of the Act) to which MSHA is not a

party.

These procedures are not applicable when the matter involves
cases initiated by MSHA before the Federal M ne Safety and
Heal th Revi ew Conmmi ssion or the Federal courts or when the
request is nmade by a U. S. attorney in an MSHA rel ated case.
In these instances the enpl oyee should i nformthe governnment
attorney handling the case and, unl ess directed otherwi se,
conply with the request. Wen this cannot be achieved, the
enpl oyee should notify the district manager who will contact
the Ofice of the Administrator for assistance.
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When a request outlined in categories a. or b. above is
received by an MSHA enpl oyee, a copy of the request, al ong
with all available pertinent information, such as any
accident report and the nane and tel ephone nunber of the
requesting party, should be forwarded through the district
manager, assistant district manager or subdistrict nmanager to
the Office of the Adm nistrator for approval. If tine is of
t he essence the request should be handl ed by tel ecopier or

tel ephone. Category c. requests should be directed to the

O fice of the Admi nistrator by tel ephone.

Deci sions to authorize requests involving subpoenas for

testi nony and depositions will be issued formally and in
witing by the Ofice of the Solicitor. |In the event the

aut hori zati on nust be granted or denied within a short period
of tine, an oral determ nation nmay be given by the
Solicitor's Ofice on behalf of the Departnent of Labor

This will be confirnmed in witing |ater

It is MSHA's policy not to provide expert testinony in
private civil litigation. Therefore, authorization for NMSHA
testinony will normally be restricted to factual information
wi thin the personal know edge of the enployee (i.e., obtained
fromthe inspection or the correspondi ng accident report) and
will not include responses to hypothetical questions or
conjecture. |If any questions arise as to what constitutes
expert testinony in a particular case, the Counsel for Trial
Litigation in the Solicitor's Ofice in Arlington, Virginia,
may be contacted on FTS 8-235-1153.

When MSHA enpl oyees are authorized to testify, they are
considered to be on official duty and entitled to use
governnent travel and per diem However, steps nust be taken
to ensure that MSHA recovers the travel costs of enpl oyees
fromthe requesting party. To acconplish this, all vouchers
will be submtted by the enployee to the district nanager who
will in turn forward it to the Branch of Finance in Denver,
Col orado, with an expl anatory nenorandum i ndi cating that the
appearance by the enpl oyee was authori zed.

The Branch of Finance will reinburse the enpl oyee and bil
the requesting party. |n cases where reinbursenent is
tendered by the requesting party in advance of billing, any

checks or other paynents should be forwarded to the Branch of
Fi nance with the voucher

C. Health and Safety Rul es

| nspectors shall conply with state and conpany rul es and
regul ati ons except where they conflict with Federal standards or
the performance of the inspector's duties.
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Labor - Managenent Rel ati ons

I nspectors shall mamintain a posture of inpartiality toward | abor
and managenent. The inspector shall decline to give coment when
a difference of opinion exists between | abor and nanagenent on

i ssues that are not covered under the Act, regul ations, or

st andar ds.

D sput e Bet ween Labor and Managenent

An inspector shall not cross picket lines, unless the inspector is
specifically directed to do so by his or her supervisor

Si gni ng_Conpany Rel ease Forns

An inspector shall not sign a responsibility rel ease form when
entering a mne to performhis duties. An inspector nay sign a
check-in and check-out book |ocated at the nine, provided that it
does not involve release of liability. Denial of "right of entry"
for not signing a release shall be reported in accordance with
Section 108 of the Act.

Perform ng Wirk Ot her Than I nspections and | nvestigations

O her than providing technical or safety and health educati onal
assi stance, the inspector shall not assist any nine enployee or
official in the perfornmance of work. An inspector's work at a

m ne shall include health and safety discussions related to the
i nspection.

Attenpts to | nfluence MSHA Enforcenent Efforts

Any attenpt to influence the results of a nine inspection by the
of fer of nobney or other favors, nust be reported to the Metal and
Nonnetal Admi nistrator, Deputy Adm nistrator, or Administrative
O ficer immedi ately, through the chain of command. Attenpts made
to influence an inspection nmust not only be recogni zed and deni ed
but nust al so be reported.

Special Investigations into Possible Cvil and Crim nal

Violations of the Act

Under no circunstances will any Metal and Nonnetal personne
provide information to anyone outside of the Agency concerning a
matter which is under investigation for a possible civil or
crimnal violation. Exceptions to this policy will be granted by
the Admi nistrator or his designee.

Appropriate Metal and Nonnetal personnel may advi se persons being

i nterviewed of the purpose of the investigation and nmay acknow edge the
exi stence of an open special investigation. This policy is pronpted by
the interest of the Departnent of Justice in MSHA investigation of
possible civil and crimnal violations.

Rel ease 3 (March 1996) 9



I'1.  PREPARATI ON FOR | NSPECTI ONS AND | NVESTI GATI ONS

A. Cener al

Know edge of certain information and procedures is a prerequisite
to the actual on-site inspection and investigation work. The
fol | owi ng paragraphs should provide npost of the infornmation
necessary to avoid or at |east contend with m sunderstandi ngs on
the part of those persons directly or indirectly connected with
the inspection or investigation effort.

B. Advance Notice

Section 103(a) of the Act prohibits giving advance notice of
i nspections conducted by an authorized representative of the
Secretary of Labor.

However, there are |imted occasi ons when advance notice is
contenplated by the Act. An inplied exception to the prohibition
agai nst advance notice exists in Section 103(g)(l). In this case,
where a representative of the mners or a nminer gives notice of
what he believes to be an inminent danger, the operator or his

agent mnmust be notified "forthwith." Such notification wll
usual ly have the effect of indirectly giving notice of an
i nspection.

The Act does not prohibit advance notice of investigative
activities (activities which are not direct enforcenent
activities). However, notice of investigative activities shal
only be given when there is a need for such notice. C earance and
di recti on nust be obtained fromthe inspector's supervisor before
notice is given for investigative activities. Investigative
activities include:

obtaining information for health and safety research

techni cal assistance, including field certifications;

obtaining information for petitions for
nodi fi cati ons, etc.;

speci al investigations;

educati on and training;

i nvestigation of discrimnation conplaints;

denonstrati ons of research or prototype equi pnent;

i nvestigation of hazard conplaints; and

conpl i ance assistance visits (CAV).

Rel ease 3 (March 1996) 10



Any information relating to inspection and investigation
schedul es, including inspector's mne assignnents, shall be
restricted solely to MSHA personnel who have need of such
know edge.

It is inportant to note that even in cases where direct

enforcenent activities are involved, it may be necessary to nake
sone type of arrangenent with personnel at the nine when certain
preparations are essential to carry out enforcenent activities.

The inportant point to renmenber is that any arrangenents or notice
relating to an enforcenent activity that is not essential to carry
out that activity is considered to be "advance notice" as the term
is used in Section 103(a) of the Act.

Cl earance nust be obtained fromthe inspector's supervisor before
notice is given for preparation essential to an enforcenent

activity. In all cases where there is a representative of m ners,
when notice of either enforcenent or investigative activities is
given, it will be given to representatives of both the operator

and the mners. Exanples of possible essential preparations are
described in the followi ng itens:

1. If an inspector intends to include a routine second- or
third-shift inspection, it mght be necessary for himto
designate a tine and neeting place so that the
representatives of the operator and mners can be given an
opportunity to acconpany the inspector. Preselected neeting
sites should not reveal the specific areas to be inspected.
However, it is recognized that the normal progression of an
i nspection may reveal renmaining areas to be inspected.

2. When special preparations are needed during an inspection
for an exami nation of a mine power system it is permissible
for the inspector to make arrangenents for the inspection of
the electrical systemduring schedul ed down ti ne.

3. If it is necessary to interrupt an inspection for any cause,
the inspector is pernmitted to informthe operator that the
inspection is interrupted and will be resuned at the

di scretion of the inspector.

C. Pre-1 nspecti on Contacts

Upon arrival at the property, the inspector shall notify
representatives of both the miners and the operator of the intent
to conduct an inspection. The highest ranking mne official on
the property should be given an opportunity to participate in the
pre-inspection conference.

D. Opportunity to Acconpany | nspectors

Representatives of the operator and the niners shall be given an
opportunity to acconpany the inspector during the physica

i nspection of the mine and to participate in pre- and post-

i nspection conferences.
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To carry out a thorough and orderly inspection, the inspector
shoul d not allow the unavailability of a nminer or operator
representative, or other unusual condition, to delay the start of
an inspection. An inspector may limt the nunber of participants
in the inspection party and require individuals with conflicting
clains to reconcile their differences anpbng thensel ves and sel ect
a representative. The inspector may accept anyone desi gnated by
the operator as the operator's agent.

Representatives authorized by the mners who wish to exercise
their rights under Section 103(f) of the Act should neet the
requirenments of 30 CFR 40. |If there is no authorized
representative of mners, or if the inspector is unable to
determ ne who is the representative, the inspector shall consult
with a reasonabl e nunber of miners concerning natters of safety
and health at the mne. These nminers should be selected at random
and represent the various phases of mning operations.

E. R ght of Entry

Any authorized representative of the Secretary shall have the
right of entry to, upon or through any nmine for the purpose of
maki ng any inspection or investigation under the provisions of the
Act. In the event an inspector is refused entry to a m ne,

t hreat ened or harassed whil e maki ng an i nspection, the inspector
must be familiar with the following terns, definitions and actions
to be taken.

F. Denials of Entry

Denials of entry can be either: direct denials involving a
confrontation or indirect denials involving interference, delays,
and har assnent.

Upon being denied right of entry, the inspector should first
attenpt to deternmine the reason for the denial. Was it direct or
indirect? Specific procedures nust be followed for the different
types of denials:

1. D rect

Direct denials are those in which an operator or the
operator's agent inforns an inspector that an inspection of
the mine will not be permtted.

The following situations are the nost conmmon reasons for
direct denial. The operator chooses to be sel ective by
denying entry to a specific inspector. This action could be
considered a denial of entry to MSHA as a whole. The
operator refuses to pernit inspection based on the belief

t hat MSHA does not have the right or authority because the
mne is not subject to the Act or that a search warrant is
necessary.

a. Denials Not Involving MBHA's Statutory Authority
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When the operator inforns an inspector that an

i nspection of the mine will not be pernmitted, and no
chal l enge is made concerning MSHA jurisdiction,_the
followi ng actions should be taken if the inspector can
safely do so: the inspector should explain to the
operator the mandatory inspection requirenents in
Section 103(a) of the Act and that there will be a
citation issued and penalty assessed for the denial of
entry. |If after explaining MSHA' s position to the
operator, the inspector is still denied entry to the
m ne, the inspector shall issue a |104(a) citation
citing a violation of Section |03(a) and establish
reasonable tine for abatenment. Suggested tine is 30
nm nutes unl ess circunstances necessitate other limts.

I f upon concl usion of the abatenent period the operator
wi thdraws the denial and pernits the inspection, the

i nspector should term nate the citation. However, if
the operator still denies entry to the nmine, the

i nspector should issue an Order of Wthdrawal, (define
the area affected by the order as "no area affected"
unl ess specific hazards are present) and notify the

i medi ate MSHA supervisor so that an injunctive action
may be consi dered.

b. Denials Involving MSHA's Statutory Authority

When the operator refuses to pernmt an inspection based
upon the belief that MSHA does not have the right or
authority to inspect the nine, the inspector should
explain to the operator the nmandatory inspection

requi rements under Section |03(a) of the Act, and that
there will be a citation and penalty assessed for the
denial of entry. The inspector should carefully note
the operator's response as to why the nine is not
subject to the Act, then proceed as |listed above in a.
under denials not involving MBHA's statutory authority.

2. | ndi r ect

Indirect denials are those in which an operator or his agent
does not directly refuse right of entry, but takes roundabout
action to prevent inspection of the mne by interference

del ays, or harassnent. There nust be a clear intent and
proof of indirectly denying entry: for exanple, access to the
mne is blocked by a | ocked gate or other neans of bl ockage.

The nmere fact that access to the nmine is prevented by a

| ocked gate, in and of itself, does not necessarily
constitute a denial of entry. M ne managenent nay have only
closed the mine for the day and bl ocked the mine access road
to prevent vandalism However, when a | ocked gate is
acconpani ed by continued production and deliberate avoi dance
of communication with the inspector the mne operator is
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indirectly denying MSHA right of entry to the mne property.
Sone other exanples are listed below This list is not neant
to be all-inclusive. Reference is nade only to sone
situations which may constitute an indirect denial

a. refusal to furnish available transportation on mne
property when it is difficult or inpossible to inspect
on foot;

b. refusal to provide information or acconpany inspectors

into areas considered unsafe to travel without specific
know edge of the nmine (i.e., know edge of on shift
bl asting schedul es in netal mnes);

C. wi t hdrawi ng m ne personnel when the inspector
arrives;
d. renovi ng power fromthe mne or nmine ventilation system

when an inspector arrives (before or after production);

e. denyi ng access to the equi pnent or the
i medi ate work area;

f. deliberately withholding vital information (ownership,
responsi bl e person, nanme of operator, disposition of
product, ownership of equipnent, if critical to making
the inspection, etc.); and

g. denying entry for failure to have a search warrant.
The Suprene Court, in the 1981 case of Donovan v. Dewey
and Waukesha Linme and Stone Conpany, upheld the
authority of MBHA to conduct warrantl ess inspections.

When the mine has an |.D. nunber and the operator is known
and present and does not verbally refuse right of entry, but
takes indirect action to prevent inspection of the mine, the
i nspector should explain (a) the particular actions which are
considered to be a denial of entry; (b) the mandatory

i nspection requirenents under Section 103(a) of the Act; and

(c) that there wll be a citation and penalty assessed for
the denial of entry. |If, after explaining MSHA's position to
the operator, the inspector is still denied entry to the

mne, a |04(a) citation shall be issued citing a violation of
Section 103(a) of the Act.

I f, upon the conclusion of the abatenent period, the operator
permts the inspection, the inspector should term nate the
citation. However, if the operator still denies entry to the
m ne, an Order of Wthdrawal shall be issued under Section
104(b) of the Act. (Unless specific hazards are obvious or
known, define the area affected by the order as "no area
affected.") The inspector's imredi ate supervi sor shoul d be
notified so that injunctive procedures nmay be consi dered.

When the mine has an |.D. nunber and the operator is known
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but not present, and access to the nine is indirectly denied,
the inspector should return to the office, notify the

i mredi ate MSHA supervisor, issue a |04(a) citation for a
violation of Section 103(a), and mail the citation to the
operator by certified mail, return receipt requested. The

i nspector shall return to the mne site at the concl usion of
the abatenent period and ternminate the citation if an
inspection is allowed. |If entry is still denied the

i nspector shall issue |04(b) Oder of Wthdrawal and notify
t he MSHA supervi sor of the action taken so that injunctive
action may be consi dered.

When the nine does not have an |.D. nunber and the operator
is unknown, and access to the mine is indirectly denied, the
i nspector should return to the office, notify the supervisor
and assist in identifying the mne property and property
owner to determne jurisdiction. Wen the property is
identified and jurisdiction has been established,the

i nspector and the supervisor should neet with the operator or
agent and request access.

The operator or the agent nust be infornmed that he has been
identified as the operator, owner, |essee, etc., that NMSHA
has evidence that the operation is under the jurisdiction of
the Act, and the operator nust be given a description of the
ci rcunst ances which prevented access. The inspector should
then explain the statutory right of entry and again attenpt
to gain entry to the mne property. Should a denial of entry
agai n occur, the inspector and the supervisor should take
appropriate action dependi ng upon the type of deni al

received, as previously discussed.

G Assault or Harassnent of |nspectors

1

Enact nent of Public Law 95-87

Section 111 of Title 18 of the United States Code nakes it a
Federal crinme to forcibly assault, resist, oppose, inpede,
intimdate, or interfere with any person designated in
Section 1114 of Title 18 while such person is engaged in, or
on account of, the perfornmance of his or her official
duties. It is acrine to assault, intinidate, or inpede MSHA
enpl oyees who are assigned to performinvestigative,

i nspection, or |law enforcenent functions. Thus, any person
who assaults, intimdates or inpedes an MSHA inspector while
the inspector is engaged in, or on account of, the
perfornmance of his or her official duties, is subject to

i nvestigation and arrest by the FBI, prosecution by the U S
Attorney in the Federal courts, and to a fine and

i mprisonnent.

Procedures to Fol | ow

MBHA policy requires the inspector to | eave the scene where a
confrontati on appears to be developing into a situation where
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an apparent violation of Section 1114 or 111 is about to
occur. In order to avoid a con- frontation, the inspector
shoul d informthe person(s) that an attack on an NMSHA
inspector is a Federal crine, and that the person(s) may be
subject to investigation and arrest by the FBI. If an

i nspector believes that he or she may be subject to physica
harm or assault, the inspector should | eave the property

i medi ately and pronptly notify his or her supervisor

If an inspector encounters harassnent or delays during a mnine
i nspection, the inspector should attenpt to conplete the

i nspection w thout further provoking the operator

Afterwards, the inspector's supervisor should be contact ed.

In the event of an assault, intimdation, harassnent, or the
i mpedi ng of an inspection, the supervisor is responsible for
collecting all the facts, reducing themto witing, and
contacting the district nanager, assistant district nmanager
or subdistrict manager. The district manager, assistant

di strict manager or subdistrict manager will notify the
speci al investigations headquarters office for further
instructions. |If the inspection is not the result of an

i mm nent danger conplaint, no inspection personnel should
return to the mine w thout approval from headquarters. If it

is an inmm nent danger conplaint, an inspector and a
supervi sor should again attenpt to conduct the inspection
Nornmal |y, not nore than two inspection personnel should be
sent to the mne property at this tine.

H. Suggest ed Equi pnent _and Supplies for an | nspection

The following is a list of supplies and equi pnent that are
necessary to conduct an underground inspection. No attenpt is
made to itenmize all instruments for the various gases that occur
in mnes. It is the inspector's responsibility to be prepared for
the inspection and to have any ot her specialized equiprment that is
necessary to conduct health and safety inspections of mnes and
mlls located in his assigned area. That equi pnent nay incl ude:

protective hat;

saf ety-toed boots or shoes;

safety gl asses;

hearing protection;

' dust respirator (fit-tested);

snug-fitting clothing;

lanp belt with identification tag attached and one extra
identification tag for check-in/check-out;

el ectric cap lanp and charger
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draeger gas test kit with tubes;

t orque wrenches;

oxygen indi cator;

anenonet er and stop watch;

aspirator bulb and snoke tubes;

neasuring tape and rul e;

sel f-rescuer;

caner a,

ot her specialized equi pnent as needed;

previous inspection report with copy of Legal 1.D.;

copy of Federal M ne Safety and Health Act of 1977,

safety and heal th standards book

copy of this handbook;

' A Quide to Mners' Rights and Responsibilities Under
the Federal M ne Safety and Health Act of 1977;

citation and conti nuati on books;

not ebook and bl ack i nk pens; and

ot her pertinent forms as needed.

l. Use of Caneras

The district nmanager, assistant district nmanager or subdistrict
manager nay authorize